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Malicious prosecution is the wrongful institution or continuation of a criminal or civil proceeding and involves the misuse 
of criminal or civil actions as a means of causing harm. 


"Malicious prosecution" has been defined as harassment by frivolous legal claims.! Malicious prosecution, regarded as aremedy, 
is a distinctive action ex delicto for the recovery of damages to person, property, or reputation, shown to have proximately 


resulted from a previous civil, criminal,” or administrative” proceeding, which was commenced or continued without probable 


cause, and with malice,“ and which has terminated unsuccessfully.” A malicious prosecution action provides a remedy for a 
party that, as a result of defending against a wrongful proceeding, has suffered out of pocket loss in the form of attorney's fees 
and costs, as well as emotional distress and injury to reputation because of groundless allegations made in pleadings which 


are public records.° 


Malicious prosecution has been defined as a prosecution that begins in malice, without probable cause to believe it can succeed 
and which finally ends in failure,’ or as the wrongful institution or continuation of a criminal or civil proceeding® and involves 
the misuse of a judicial action as a means of causing harm.” Actions for malicious prosecution are concerned with maliciously 


causing criminal or civil process to issue for its ostensible purpose but without probable cause. |? 


Jurisdictions limiting term "malicious prosecution" to claims based on criminal proceedings. 
Although the term "malicious prosecution" is generally used to refer to claims based on either civil or criminal proceedings, |! 


some jurisdictions use the term only to refer to a claim based on criminal proceedings. 12 Th some states, an action for wrongful 


initiation’? or institution!“ ofa civil proceeding, ora "vexatious suit," > is the civil counterpart of a malicious prosecution action. 
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Effect of federal law. 


There is no federal tort of malicious prosecution, since state tort law of malicious prosecution may reach malicious federal 
6 


litigation. | 
There is no viable claim of malicious prosecution grounded on either the procedural or substantive prongs of the due process 
clause. 1” Also, federal law generally does not preempt a state malicious prosecution claim predicated on conduct occurring in 


standard federal civil actions. 1 
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